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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

HIXT WD BT YR e :
Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or {u
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(b)
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

AT oh, DT SedTeH Yo Ud WaThR STIeld RATATRpRr @ uii 3dier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

BN SeaTee Yo AAMTTH, 1944 B GRT 35— /35-3 B afcici—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

IR 391 AW N B o AR BT FHNY AT & A UAP T W B AT BRY BT A SuYud
30 X ST ARy 39 e @ g gy N 5 forar vl e 9 aem @ forg wenRefd endiefra
ATRIGROT BT Ud o1iiel AT S8 URBR DI b AT fhar SIrar & |

In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is «

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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penalty alone is in dispute.”
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ORDEDR-IN-APPEAL

This appeal has been filed by M/s Space Plan System, 703, Pinnacle Business
Park, Corporate Road, Prahladnagar, Ahmedabad [hereinafter referred to as “the
appellant”] against Order-in-Original No.CGST/DEM/06/BSM/AC/Div-VIII/18-19
dated 19.12.2018 [hereinafter referred to as “the impugned order] passed by the
Assistant Commissioner of CGST, Division-VIII, Ahmedabad South [hereinafter

referred to as “the adjudicating authority”].

2 The facts of the case is that while auditing thé records of M/s Balas
Industries by the Central Excise Officers, it was noticed that the said party had paid
Commission for the sale of their product to the appellant, amounting to
Rs.32,34,319/- for the period from October 2011 to June 2014. It was also
observed that the said service provided by the appellant is falling under the service
category of “Business Auxiliary Service” before 01.07.2012 and taxable service
after 01.07.2012. On scrutiny of records of the appellant, it was further observed
that the appellant has neither paid service tax on the said taxable service nor taken
any service tax registration in respect of service rendered. Accordingly, a show
cause notice dated 18.04.2017 was issued to the appellant for demanding service
tax amounting to Rs.3,98,529/- with interest and imposition of penalty under
Section 70, 76,77 and 78 of the Finance Act, 1994. Vide the impugned order, the
adjudicating authority has confirmed the demand with interest and imposed penalty
of Rs.1,99,265/- under Section 78; Rs.20,000/- under section 70; and Rs.5,000/-
under Section 77(1) of the Finance Act.

3. Being aggrieved, the appellant has filed the instant appeal on the grounds
that the adjudicating authority has failed to consider the fact that there was no
suppression of material facts or willful misstatement or fraud etc or any
contravention of law with intention to evade payment of service tax; that they had
discharged service tax liability when the department brought into notice and even

before issuance notice. Therefore, penalty imposed by the adjudicating authority is
not correct.
4. Personal hearing in the matter was held on 26.03.2018. Shri Nirav Patel,

Chartered Accountant appeared for the same and reiterated the grounds of appeal.

He further submitted additional written submission.

5. I have carefully gone through the facts of the case and submissions made by

the appellant in the appeal memorandum as well as at the time of personal hearing.

6. At the outset, I find that the issue involved in the case is that during October

2011 to June 2014, the appetlant;] failed to pay service tax liability amounting to
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Rs. 3,98,529/- in respect of taxable value of Rs. 32,34,319/- received by them from
M/s Balalas Industries towards service viz. commission for sale rendered; that they
also not taken service tax registration. This fact was noticed by the department
while auditing the records of the appellant. Accordingly, the appellant has paid the
service tax amount in dispute with interest on 14/15-10-2016.

4% From the above, it is very clear that the appellant has not disputed liability of
service tax and interest thereon on the taxable value received towards service
rendered by them during the relevant period. I find that they only disputed
imposition of penalties. They argued that since they had made the liability of tax
with interest before issuance of show cause notice, no penalties are imposable on
them. The appellant argued that as per explanation to Section 73(3) of FA, no
penalty under any of the provisions of this Act or the rules made there under shall
be imposed in respect of payment of service tax under this sub-section and interest
thereon. I find that the said explanation can apply only where the ingredients of
suppression of facts have not established. In the instant case, it is an undisputed
fact that the non-payment of service tax by the appellant and non registration with
department for the service rendered came into the light only at the time of audit of
the records maintained by the appellant. Otherwise, it would have been escaped.
Therefore, in this case clear suppression of facts with an intention to evade tax
liability is proved. Therefore, Section 73(4) of FA is applicable and penalties
imposed by the adjudicating authority under Section 78, 77 and 70 are absolutely

correct and I uphold the same.

8. The appellant has relied on case laws viz M/s Radhe Residency [2016 (042)
STR 0065-Tri Ahm]; M/s Tejas Agency [2014(34) STR 03-Guj] and M/s Adecco
Flexione Worforce Solution Ltd[2012 (26) S.T.R. 3 (Kar.)]. I find that all the above
cited case laws are not applicable to the instant case, looking into the facts of the
instant case. In case of M/s Radhe Residency case, Hon'ble Tribunal has held that
no intention to evade payment of Service Tax can be attributed on assessee’s part,
hence penalty under Section 78 of FA is not applicable. In case of M/s Tejas
Agency, the Hon'ble High Court of Gujarat has held that when there is a finding of
fact that the case was not a case of non-payment of Service Tax with &an intention
to evade the payment of same, question of applying sub-section (4) of Section 73
of Finance Act, 1994 and resultantly exclusion of application of sub-section (3) ibid
would not arise. In case of M/s Adecco Flexione Workforce, the Hon’ble High Court

of Karnataka has decided the issue _regarding imposition of penalty under Section
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9. In view of above discussion, I find that no interference is required in the i

impugned order and uphold the same. The appeal filed by the appellant is rejected. (-\
R
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Date 3 .3.2019
Attested
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Superintendent (Appeal),
Central Tax,Ahmedabad.

By RPAD.

To,

Space Plan System, 703,

Pinnacle Business Park, Corporate Road,
Prahladnagar, Ahmedabad

Copy to:-

The Chief Commissioner, Central Tax, Ahmedabad Zone .

The Commissioner, Central GST, Ahmedabad South.

The Joint Commissioner, CGSt, Ahmedabad South

The Assistant Commissioner, System, CGST, Ahmedabad South
The Assistant Commissioner, CGST, Dn.VIII, Ahmedabad South
Guard File.
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